i8]

fad

18
11
12
13

14

16
17

1a

[ |
]

20
41

23

STATE OF MONTAHR
DEFARTHENT OF LABOR BND  INDUSTREY
BEFORE THE BOARD OF PERSONNEL APPEALS

IN THE MATTER OF UNFAIR LABCR PRACTICE CHARGE NO. 3-96:

AMHE M. CRRFPITHA,

Compiainant,
FINDINGS OFf FACT:
CONCLUSIONS OF LAW:

AND RECOMMENDED CROER

¥o.

MIACCHDN TEATHERS' TNIOH
LOCAKT. #5D2;

L i

Dafendant .,

- ES ES [ - - - - - &

Is INTROOTOCTION

Stan Gerks, Hearing DEficer, conducted a telephone hearing in
the above-entitled matter on Decembor 4; 12%£, under authority af
F3G-31-404&, MCA, and in -accardance with the Montans Administratiwve
Proceduras Ackt, Title 2 Chapter &, PFark 6, MIA. Complainant, Anne
M. Carpith, was repressnbed by Virginla Enight, Attorney st Law.
Defendant, Anaconda Teachers' Union Local #1502, was represented by
bavid MclLean, Attornmey at Law. Witnesses present and offering
testimony. Iincluded Dan Riccl, current and past Preaidsenk of
Defendant, and Mauresn Wabkbt, past Pregident of Defendant;
Complainant'a Exhibite Nos. 1 through 15 and Defendanc's Exhibics
Mog.. h and B were entered into-the record. After the hearing, both
parties filed brietfs.

IIl. T&EEUE
The lggue in thisg matter will be to deberminse ghether

Defendant violated E§I8-31-432(1) -and 39-31-201, MCA,
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III, FINDINGS OF FACT

p 5 Complainant worked as a ceacher for approximacely  23%
yoars and was a member of Ehs Monkana Teachars! Reciremonb Eyatﬂm.
Far tha last slx of those yearsa, Complainant worked as a teacher
for the Anaccnda Schosl Distrier MNo. 10.

. Complainant wae a member of Defendant through the end of
Bugust 19%4. “After that date, Complainant was no longer a member
of Defendant and no longer paid any union membership dues.

3. Complainane submitced a lstbter of resignartion to the
Anaconda School District No. 2 on May 2, 1%%:, which anncunced her
intention Eo retiresearly Erom beachiog «ffeckive Jiepms 310, L0400
Complainant's lecter of regignation and ammouncement of retlizament
was accepted by the Bnaconda School District Mo, 10,

- When Complainant armnounced her retirement £rom teaching,
she did not infermy che adminlacrators of tche Anaconda School
District Mo, 10 that she had any intenticn of returning to teaching
in another achool distriet.

3 Tha collective bargaining agreement in effect between
Anaconda School District HNo. 10 and Defendant for the period
August 31, 1993 co- August ‘31, 19595, contained a clause in
Arciole ¥, Sesgtian P, which provided:
The School District -ghall ‘assuma the District's
coste <f health insurance for sarly retirecs, until
gach - teachere ‘become eligible for Medicare
benafits.

&, Following her early ratiremant in July 1924, Complainant

bagan drawing retirement benefits £rom the Montana Teachers!

Retlirement Systam. In addition, Macenda Schaool District No. 10

continued to pay its caacs for Complainant's health insurance.
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T O or aboub Aueguat 3%, 1994, Cooplainant came out of
retirement and signed a teaching contrace with che Missoula County
Schoal Diatrict for the 1994-55 achool year, From Auguat 19054
through the end of June 1535, Complainant 4did npot recaelye
rabiresment benafifn from the Montana Teachesrs! Retiresment  Synkem.

B . Afcer the expiration of the one-wvear teaching contract
with the Missoula County Schoal District, Complainant again bDesamo
mligible Ffor, and began recelving retirement benefits from ths
Montana Teachers' Ratirement System.

L After learming that Complainant had eigned a teaching
contract with the Misscula County School District on August 25,
1284, fAnaconda School Digkxrict Ko, 10 refusesd to conbinue= gﬂ}'i_ng
her health inpurance becefits ander Article 'V, Seckiaon P; of the
Callective Bargalning hgresment.

10, In late August 1534 and in Septesber 1594, Complainant's
coungel, Yirginia KEnight, «ontacted Doan Sicel, an officer oE
Defendant; to disonss whecher Complainant had -a walid grievancs
under’ the terms of the existing collective bargaining agreeamsnt as
the result of bhe refusal of the Anaconda School District Mo, 10 to
continve paying her health insurance bencfits, Ricci told ¥night
that Defeondant had Bieery invalved in a preyvious
grievance/argivration case for a teacher named Kathy Lasiosvich (who
had beest laid off from employment) inm which the arhitrator rulec
that & grisvance could not be filed for a perscn wWho was Dot an
employee of the Anaconda School District ¥Mo. 10 and aleo not a
union member. Hicci alss indiecatsed that Complainant would need to

file & writken regueskt for a grievance pursuant to the galleative




)

11
1

13

bargaining agreement and Defendant's conatitubtlson should she wish
Lo procead.

11. 'Cn Septembar 30, 1954, HKnight santk & labbar bEo Ricei
requaating that the grisvance procedurs be immadiately lnatlitubed
on- bHehalf of Complainant. The letter indicated that the
Complainant contendad that a teacher who took early retirement was
eptitled to health insarance benefits patd by Axacanda Schacl
Digtrict Wo. 10 uncil she became &liigible for Medicare beneflts
regardlesa of whether the teacher came oot of retirement,

12, ©On GOctober 3 and 5, 1994, the executive committee of
Defendant and the mombership as a whole addressed the matter
pursuant to ifts Canatitutien and decided that it would pnet £1le a
grievance on Complainant's bekalf becauss the grisvance posssssed
no merit., Dafendant malnrained chat in grder for 3 teackar Lo be
deemed "ravired, " ahe had to be 2ligible for and receliving Montans
Teacherz' Retirement System bennfits.

13. In December 1094, Complainant f£lled a lawsuit againmart
Anaconda Schesl Discrict He. 10 in distyiet ccurt. The lawsuic
claimed a breach of contract for the Aracohda 8School District
Mo. 10'a failure to'pay Complainant's h=alth insurance until she
bacama  eligible foar Medicare bensfits pursuant to the union
contract. hnacanda School District No. 10 reguested Complainant's
lawsuit be diemissed for failure to exhaunt the g-ievance procedure
containegd in the - union contract,; or, alternatively that Complainant
be requirad to proceed with the grisvance procedure,

14. ©On January 4, 19895, Enight wrote a second Istber to
Ricedi requeating that Defendant be involved 1in Complainant's

grievance as an advocakte. ¥night suggested that the Cefendant
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could asgigt with attorneys' fees or provide Complaimant with an
Independent attorney.

15, ©On January 10 and 11, 1995, Defendant's executive council
and membarship as a whole addressed the isgus of filing a grisvance
on behalf of Comolainant In meerings, 2Again Defendant decided that
Complainant s grievance -had mno merit because Defendant had
coneigtently Eaken the positiom that to be eligible for health
inaurance  henefits upon retirement the teacher cuat be actively
drawing rotiremsnt benefits from the Montana Teachers' Ratbtirement
System, Secondly, Defandant believed thal because Camplainant was
not an employee of Anacanda Sehool Dlatrict ¥o. 10 ‘and noet a union
mamber, the sariier adveree arbitration decision prevented pussulng
a grievance under the terms of the calleckive bargaining agresmant.
Lastly, Defendant maintained that Complainant did net file a
grievance properly pursuant to Defendant's Copstiturtion.. By letrter
dated Januwary 19, 1995, Defendant reported itag positlen to Knight.

16, On June 5, 19%5; the district court rendered its decision
regarding Complainant's Iawsult and erdered Complainant and the
hnaconda ‘Schopl Districr  Noo 10 c©o progesd  ©o carbltration,
Defandant was: not & party to the lawsull.

17, ©n July 3, 1995, Complainant, through her legal counsel,
¥night, again concacted Defendant and requested chat Defendant pay
for all legal expenses incurrced and offered to allow Defendant Lo
vepregent Complainant during arbitration.

18. Pefendant raplied that it would participate in the
arbitration ordered by the disbtricr court by efferang tesrimony o0
hehalf of Complainant but it would oot play any other asctive role.

It reiterated its belief that it was bound by the earlier: adverse
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arbitration award that indicated it could not pursue an arbitration
claim for a perpon whoe was not an employee - under the collective
bargaining agreamant. Defendant refused bta pay attordeys' fees for
Camplalnant's perscnal attorney becausse 1t had never hired
attorneys in the past Lo process ghlievances Sthrough-arbitfration and
had naver paild for personal attorneys hirsd by other membars of
Defendant.

12. Martin HAenner, Arbitrator, cenducted a hearing in the
courk srdered arbibeatinn Maeeh 20 ard 21, 1996. A repreassntstdve
af Defendant was present and offered testimony at the hearing,

2D, -Arbitrator Henner iesued his decisiom on Jume 7, 1996
which held chat early retirement health insurance bencfits provided
by Anaconda--Schoal Digtrict No. 10 pursuant to the collective
bargaining agreemnsnt were copndlticnsed upon bthe retlelng reacher
acrtually receiving Montana Teachers'! Ratlirement System retlrement
benpfits. The arbitrator denled Complalnant’s clalm for the hsalth
insurance benefite while shea was employed by Misgoula County School
District and not feceiving retirement bapefits,

IV. DISCOSSTON

Complainant alleged that Defandant failed Eo represcnt her by

ite refusal to profeEss her grisevancs and auch refusal congricturess

an unfair labor practiece: in violation of §FEFIF=-31-Z0L andg
35-31-4024{1) .. MCAh.

The Montana Supreme Court has held that if @ unien vielates
ita duty of fair representaticon, the breach of thar duky La an

unfair labor practice, | = ]

Persoon=l Appealg, 195 Monc. 272, 635 F.2d 1301 (3981) . Thereforsa,

in-order for Compiminant to prevall on -her charge of an unfair
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labny practicsa, she must prove that Defendant vioclatéed or breachsd
ite duty of faar representation,

In Ford v, Univergity of Montana, 163 Monk. 112, 5588 P.ad 604
{15739}, the Montana Supreme Court clearly =atablisghed the standard
that must be meb to estaplish whether or net a union has. breached
1te ditby of Fair r'el:-rEﬂEﬂI:.El;Lrgn. T]'JE_ Monkana Suprems Oourt held
that baefars a breach of the docy of faly representation can ba
reached, the unicn's acticn must in scme way be a product of bad
faith, discrimination, or arbitrariness. {(5ee Ford v, University
of Moptana, supra; Buzdicka v, eperal Motoreg Coro,, 523 F.2d4 306
ESth- Cipye, '1878] ).

The record shows that Defendant did mot act arbitrarils,
digeriminatorily, or in bad f£aith. Defeondant seriously considered
the grievance of Cosmplainant and decided that the grisvance did not
posgess merlit based on substantial grounds. At che time
Complainant =attempted to file the griesvance, she was not an
employes -of Anaccnda Schopol Diagbriek No. 10 -nor was ahe a membex of
Defandant. bDefendant had previcusly taken a grisvance through the
grievanoe and arbitration procedure in which the arbitrator ruled
that the grievance had no merit begause the grievant was not an
employes nor -4 union member ak the bime af the hearing. Defendant
belisvaed £t was bound by thie previous adverse arbictration decision
atrd prevented from prosecuting a grievance for Complaizant, In
addition, Defendant's idncterpretation of the contesced healtch
inmurance: benefic clause in the collective bDargaining agreemeft
diffared substantially fram the posicieon taken by Complainanc,
Pefendant belleved Complainant was incorrect in her interpretation

and eould not -support: her contentions, The ecourk ordared
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arbitration proved Defendant correct in ite ‘interpretation.
Laptly, Complainant requested that Defendant pay for her personal
altarnay. Defendant had never khired or paid for a  persanal
attorney to reprepant a grievant in a grievance in the past and
declined to make an exception in Complainant's grisvance,
V. CONCLUSIONS OF LAW

o The Board of Personnel Appeals has jurisdicticon over this
unfalr labar praccice charge pursuant to FIS-31-40%, MOA,

& Dafendant did not wviclate: BEA2-31-201 or 3IF-31-40211),
MCh .,
WI. RECOMMENDELD ORIER

The unfair laber practice charge of Bnne M, Carpita against
Anaconds Teachers’ Union Lecal No. 502 is herchy DISMISZED,

OATED thia _{l__day of March, 1958

BOARD OF PERSONMEL APPEALS

W/ W

Hearing Officer

ROTICE:: ParsuIant to ARM 24.260F1%,; L]J: akave RECOMMENLDED ORDER
sitall become the TFlnal Order of Fd unéfaa writtern
exceptions are postmarked no later than z%p

This time -pericd includes the 20 daye pruvldrd for -im AHM
24.26,215, and the pdditional 3 daya mandated by Rule G(&},
M.R.Civ.P,, as service of Ehis Order 1= by mail.

The notice af appeal shall coneist of a writtenm appeal of the
decizion of the hearing officer: which sets forth the specifac
errora of the hearing officer and the issuea to be ralsed on
appeal. HNotice of appeal mupt be mailed to)

Board of Personnel Appeals
Dopartment of Labor and Industry
P.0, Bax EE1lE

Hesleessa, MT ISHEED4




